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CURRENT DECISIONS 

Administrative Law — Suits Against the Crown — Jurisdiction of Courts. — 
The plaintiff brought an action against the defendant, "his Majesty's Principal 
Secretary of State for War," for breach of a contract and for a declaratory 
judgment concerning its meaning. Held, that a servant of the Crown who 
contracts on behalf of the Crown cannot be sued on his contract and that an 
action will not lie against him for a declaration as to the meaning of the con- 
tract. Hosier Brothers v. Earl of Derby, Secretary of State for War (1918, 
C. A.) 119 L. T. Rep. 351. 

The remedy in England for breach of contract by the government is by 
petition of right and not by action. An action is denied by reason of the 
principle of the English law that a sovereign can do no wrong and that when 
government officials make a contract with an individual it is the sovereign who 
acts through them. Following the English rule, no common law remedy existed 
in this country for the breach of a contract by the national or by a state 
government. The petition of right was deemed inapplicable because the execu- 
tive is not regarded as the sovereign. The sole remedy open to the individual 
was a petition to the legislature for an appropriation to pay his claim. Legis- 
lation now permits such suits against the federal government to be filed in the 
U. S. Court of Claims. Similarly, some of the states allow suits to be brought 
against the state in the ordinary state courts. See Goodnow, The Principles 
of Administrative Law of the United States, 387-392. 



Constitutional Law — Interstate Commerce— Validity of State Charge to 
Interstate Railroad for Permission to Issue Bonds. — The Union Pacific 
Railroad Company, a Utah corporation, with a line over thirty-five hundred 
miles long extending through several states, has only about six-tenths of a 
mile of main track in Missouri and the value of its property in that state is 
only a little over one per cent, of the value of all its property. The business 
it does in Missouri is purely interstate. Desiring to issue bonds secured by 
mortgage on the whole line, the Railroad Company applied to the Missouri 
Public Service Commission for a certificate authorizing the issue. A similar 
application was made in all states through which the road passes. The Mis- 
souri Commission granted the authority but charged a fee fixed by the letter 
of the state statute at a percentage of the total bond issue authorized. In 
order to obtain the certificate the Railroad Company paid this fee, but at the 
time protested in writing that it paid under duress, t. e., in order to escape the 
statutory penalties. On a certiorari proceeding to set aside the Commission's 
judgment as an unlawful interference with interstate commerce, the Supreme 
Court of Missouri held that by applying for the certificate under the statute 
the Railroad Company was "estopped" from questioning the validity of the 
charge. The Railroad Company then took the case to the Supreme Court of 
the United States. Held, that the state statute was an unlawful interference 
with interstate commerce and that the Railroad Company was not "estopped" 
by its application from questioning the constitutionality of the statute. Union 
Pacific R. R. Co. v. Missouri (Dec. 9, 1918) U. S. Sup. Ct. Oct. Term, No. 65. 

That the state statute imposed an unlawful burden upon interstate commerce 
is too clear to admit of doubt, as two very recent cases show. Looney v. Crane 
Co. (1917) 245 U. S. 178, 38 Sup. Ct. 85; International Paper Co. v. Massa- 
chusetts (1918) 246 U. S. 135, 38 Sup. Ct. 292. As the certificate was a com- 
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mercial necessity for the issue of the bonds — they would not be marketable 
without it — and as very severe statutory penalties were threatened if the bonds 
were issued without the certificate, the court very properly held that there 
was sufficient duress to prevent the payment from being "voluntary" in such 
sense that the so-called "estoppel" theory would apply. As the court points 
out, all acts done under duress are voluntary in the sense that the party under 
duress chooses the lesser of two evils. "The fact that a choice was made 
according to interest does not exclude duress." 



Contracts— Mistake Induced by Fraud— Retention of Benefits.— The 
plaintiff orally agreed to adjust the loss under an insurance contract for $335. 
When reducing the oral agreement to writing the defendant's agent, taking 
advantage of plaintiff's illiteracy, fraudulently induced the plaintiff to sign an 
agreement to accept $250 in full payment. In answer to the plaintiff's action 
on the oral agreement, the defendant set up the written agreement and per- 
formance thereunder. Held, that the signed writing did not constitute a 
contract, and that plaintiff could recover the balance due without returning 
what he had received. Grace, J., dissenting. Mathias v. State Farmer's Mutual 
Ins. Co. (1918, N. D.) 168 N. W. 664. 

A document signed under these circumstances has frequently been held to be 
wholly inoperative, not even conferring upon its fraudulent holder the power 
of creating rights in a bona fide purchaser for value. Foster v. Mackinnon 
(1869) L. R. 4 C. P. 711. The contract is said to be void for mistake, there 
being no negligence. Nevertheless, the acceptance and retention of benefits 
received under this "void contract" should estop the plaintiff from enforcing 
the previous contract, just as it would in the case of a contract voidable for 
fraud. It would here be an accord and satisfaction but for the fact that the 
defendant's performance under the "void contract" was nothing but a part 
performance of the defendant's duty under the previous oral agreement. 
Foakes v. Beer (1884) 9 App. Cas. 605. Even had the written document been 
merely voidable for fraud, the plaintiff's power of avoidance should not be 
destroyed by the retention of a payment less than that to which he has a 
right under the operative facts of the previous oral agreement. 



Criminal Law— Void Sentence— Imposing Fine and Imprisonment When 
Statutory Penalty is in the Alternative— The state law authorized a court 
to punish for a certain crime either by fine or imprisonment. The court sen- 
tenced a convicted person to imprisonment and to pay a fine of one dollar. 
The prisoner paid the fine and then sought release by habeas corpus. Held, 
that as the statute did not authorize both fine and imprisonment, the sentence' 
to imprisonment became void when the fine was paid. Carter, J., dissenting. 
People ex rel. Maglori v. Siman (1918, 111.) 119 N. E. 940. 

The majority admit that if the relator had not paid the fine the court could 
not have held either part of the sentence void as beyond the jurisdiction of the 
trial court. It is difficult to see how a sentence not void when entered can be 
made so ex post facto by acts of the prisoner. The view of Mr. Justice Carter 
that the sentence was not beyond the power of the court but merely errone- 
ous, seems preferable. The error should therefore have been corrected by 
writ of error. Prior Illinois cases seem to sustain that view. People v. Graves 
(1917) 276 111. 350, 114 N. E. 556; People v. Whitman (1917) 277 111. 408, 115 
N. E. 531. On the other hand, Ex parte Montgomery (1885) 70 Ala 27s 'sup- 
ports, but without discussion, the view of the majority. 



